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In Defense of the Practice Theory

FRANK LOVETT

Abstract. Hart proposed that law is made possible by the practice among legal officials of 
observing conventional social rules, the most important being rules of recognition. This view 
has been dubbed the practice theory, and it has been attacked by many legal theorists. This 
paper argues that many criticisms of the practice theory fail because they misunderstand the 
nature of the organizational challenge to which rules of recognition are the solution. The chal-
lenge of constituting a legal system is essentially the challenge of constituting a group agent, 
and when viewed through Pettit’s account of group agency, the practice theory can easily be 
defended.

1. Introduction

All legal positivists agree that the possibility of law ultimately depends on social, 
not moral, facts.1 But what are the relevant social facts? According to classical posi-
tivists such as Hobbes, Bentham, and Austin, the relevant social facts are the coer-
cively enforced commands issued by a sovereign. Hardly anyone accepts this view 
today. Among other difficulties, the command theory cannot explain the existence 
in many legal communities of effective formal and informal limits on the exercise of 
sovereign authority, nor can it explain the continuity and persistence of legal sys-
tems when sovereign power passes from one person or group to the next. These 
important criticisms were canonically presented by H. L. A. Hart (1994, 42–4, 51–71), 
and together proved decisive against the classical view.

In place of the classical command theory, Hart proposed the theory that law is 
made possible by the practice among legal officials of observing certain conven-
tional social rules—the most important being, of course, the famous rules of recog-
nition. Conventional social rules, on Hart’s (1994, 255) view, are “social practices” in 
which “the general conformity of a group to them is part of the reasons which its 
individual members have” for accepting those practices.”2 This view has been 
dubbed the practice theory. Many legal theorists have attacked the practice 

1 In the words of Austin (1998, 184), “the existence of law is one thing; its merit or demerit is 
another.” This proposition is often called the social fact thesis.
2 Cf. Dickson (2007, 378): “In order for the rule of recognition to be a conventional rule, the fact 
that there is a common official practice of recognizing certain things as constituting valid law 
must form part of the reasons why each official accepts the rule [...].”
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theory—not only opponents of positivism such as Ronald Dworkin, but also many 
positivists such as Joseph Raz, Scott Shapiro, Andrei Marmor, and Julie Dickson. 
Rather than attempting to respond to all of the many criticisms that have been  
offered against the theory, this paper will address an important subset raised specif-
ically by positivists: It argues that these criticisms fail because they misunderstand 
the nature of the organizational challenge to which rules of recognition are the 
solution.3

For the purpose of discussion, let us say that a legal system is a set of human 
institutions capable of creating and applying legal norms in an ongoing and reliable 
manner. Legal norms are created when, for example, national legislatures issue rules 
such as “pay your taxes,” and they are applied when, for example, judges employ 
those rules in the disposition of cases. This may not be all legal systems do, but it is 
central to what they do: Nothing that cannot on an ongoing and reliable basis per-
form these functions at least could plausibly be regarded as a legal system. It turns 
out that the challenge of constituting a legal system, so defined, is the challenge of 
constituting a group agent. From this it follows that the possibility of law necessarily 
depends on this particular organizational challenge having been somehow or other 
solved in actual practice; and for it to have been solved, not only must the general 
conformity of legal officials to rules of recognition provide a part of the reason for 
each individual legal official to follow those same rules, but indeed such conformity 
must provide a sufficient reason for each of them to do so.

The first section of this paper describes the standard account of the practice the-
ory, especially as found in Hart’s Concept of Law and its postscript, while the second 
rehearses the main criticisms that have been leveled against the theory. Thus far, the 
paper merely reviews. In the third and central section, however, it is argued that the 
challenge of constituting a legal system is best understood as the challenge of consti-
tuting a group agent. The argument here builds on the compelling account of group 
agency developed by Philip Pettit and various coauthors in recent years (see esp. 
List and Pettit 2011, Pettit 2007, and Pettit and Schweikard 2006), which improves on 
previous and familiar accounts of joint intentionality in important relevant respects. 
The fourth section shows how the practice theory, when examined from the point 
of view of group agency, can easily respond to the usual criticisms. And finally, the 
concluding section briefly considers the relationship between legal and moral obli-
gation in light of the present discussion.

2. The Practice Theory

According to Hart’s practice theory, it is the fact that legal officials observe certain 
conventional social rules that makes law possible. But what is a conventional social 
rule in the required sense? Not every descriptive pattern in human behavior counts. 
For example, most Americans are in the habit of eating meat, but—as any vegetar-
ian will point out—no rule requires that they do so. For genuine social rules to exist, 
further conditions must be satisfied, generally referred to in the literature as the 
“practice conditions.” Hart’s discussion of the practice conditions in The Concept of 

3 Note that the practice theory is sometimes confused with what is often termed “legal con-
ventionalism”—roughly, the view that the main or central purpose of law is to solve coordina-
tion problems. Green (1999) amply demonstrates the inadequacy of legal conventionalism.
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Law is relatively informal and the subsequent, more formal analyses vary in some 
details. Roughly speaking, however, Hart argues that some prescriptive rule R is a 
social rule when

 (1) people generally observe R,
 (2) people generally criticize failures to observe R, and
 (3) both observing R and criticizing failures to observe R are generally regarded 

as normatively appropriate.4

Thus while Americans generally do eat meat, they usually regard doing so 
as a matter of personal preference, and only rarely criticize those who don’t. 
Contrastingly, most people wait in line for service at banks, regard doing so as nor-
matively appropriate, and criticize those who rudely fail to do so: Thus “wait in line 
for service” is a social rule. So far, so good.

Several early readers of Hart noticed, however, that the practice conditions as 
originally discussed in The Concept of Law do not properly capture the nature of 
social rules (e.g., Raz 1999, 53–6). Consider, for instance, the fact that many people 
save for retirement, that many people criticize those who don’t save for retirement, 
and that both saving and criticizing failures to save are generally regarded as nor-
matively appropriate. Hart’s practice conditions are met, but it would be odd to say 
that “save for retirement” constitutes a genuine social rule. Or consider the common 
practice in American football that teams which fail to advance the line of scrimmage 
ten yards after three downs usually punt on the forth down. Punting on fourth 
downs is widely regarded as appropriate, and teams which attempt unnecessary 
fourth-down conversions are often criticized. It would be incorrect, however, to say 
that “punt on fourth down” is a rule of American football.

The problem is that genuine prescriptive rules should matter: They should make 
a practical difference. But people don’t save because there is a rule that they should; 
rather, they save to secure a comfortable retirement. Similarly, teams don’t punt on 
fourth down because it’s the rule; rather, they punt to prevent giving the opposing 
team good field position. In neither case does the apparent rule make a practical 
difference. Contrast this with the rule that teams which fail to advance the line of 
scrimmage ten yards after four downs loose possession. In this case, clearly, the 
rule makes a practical difference: But for the rule, possession would not change. Thus 
something seems wanting in Hart’s practice conditions, and herein lies the puzzle. 
How can the mere fact that others regularly do something give me a reason, all on 
its own, to do so as well? If practices cannot create reasons in this way, then practices 
as such cannot constitute social rules; but since social rules clearly exist, they cannot 
be reducible to mere practices: The practice theory fails.

Fortunately for the practice theory, a possible solution was soon hit upon, for it 
turns out there are indeed situations in which the mere fact that others regularly do 
something can give me a reason to do so as well.5 The classic example, illustrated in 

4 See Hart 1994, 55–7, 85–8, for the original discussion. For subsequent and more formal anal-
yses, see Dworkin 1977, 49–50; Marmor 1998, 510–511; or Raz 1999, 52–3.
5 This solution was proposed in Postema 1982, drawing its account of conventions largely from 
Lewis 1969.
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Figure 1 below, is driving on the right: The mere fact that others drive on the right 
clearly gives me a reason all on its own to drive on the right as well. This is an un-
usually pure instance of what are commonly called “coordination conventions”—
pure because the parties have no underlying preferences regarding which of the 
various alternatives they coordinate on (provided they do coordinate).

Figure 1

Driver II

Figure 2

Firm II

Figure 3

Party II

L R N W P D

Driver I L 1, 1 0, 0 Firm I N 2, 1 0, 0 Party I P 2, 2 0, 0
R 0, 0 1, 1 W 0, 0 1, 2 D 0, 0 1, 1

Perhaps more common are situations in which the parties do have such underly-
ing preferences. Consider the example of setting a standard rail-gauge width, repre-
sented in Figure 2 above. Here suppose that Firm I has made some prior investment 
in a narrower gauge, whereas Firm II has made some prior investment in a wider 
gauge; in the long run, however, both strongly prefer that there be a uniform stan-
dard. In this situation, it is not a matter of indifference to the firms which convention 
is settled on, though settling on either option is better than not coordinating at all.

Figure 3 illustrates yet another scenario, where preferences over the options 
again vary, but symmetrically. Significantly, the fact that both parties prefer the same  
alternative by no means ensures that outcome. Suppose the two parties are quar-
reling nineteenth-century European aristocrats: Each privately prefers a peaceful 
resolution, but convention dictates that they settle their differences in a duel. Since 
each expects the other to insist on a duel, each insists on a duel himself, and so—
like Lensky and Onegin in Tchaikovsky’s opera—they are trapped in a convention 
everyone dislikes. Especially when the coordination of many people is involved, the 
obstacles to moving to a better equilibrium can be formidable.

In each of these examples, the mere fact that others can be expected to regularly 
behave in some way all on its own gives me a reason to do so as well. Thus, at least 
when it comes to coordination conventions, mere practices can indeed create social 
rules. In light of this conclusion, Hart’s practice conditions need slight modification. 
Let us say that some prescriptive rule R is a social rule when

 (1) people generally observe R,
 (2) people generally criticize failures to observe R, and
 (3) the fact that people generally observe R and criticize failures to observe R  

together provide a reason to observe R.6

Notice we have here dropped Hart’s third condition. The third example above 
shows that social rules can exist even when everyone regards them as inappropriate. 
In its place is the requirement that the constellation practices themselves make a 
practical difference. Consider again our earlier example of waiting in line for service 
at the bank: Presumably, the fact that I expect others to wait in line, together with 
the fact that I expect others to criticize me if I don’t, gives me a reason to wait in line  

6 A similar revision of Hart’s practice conditions is proposed in Pettit 1990, 730–1.
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myself. Thus “wait in line for service” is a social rule. Importantly, the third con-
dition requires only that the general practice give me a reason for observing the 
practice myself. This need not be the only, nor even the main, reason I wait in line. I 
might wait in line because I believe it is a fair procedure, for instance, or because it 
is polite, or for some other reason. In that case, my waiting in line may be overdeter-
mined, so to speak. What makes it a social rule, however, is that even if I did not think 
it was fair, polite, etc., I would nevertheless have a reason to wait in line. Absent this con-
dition, if people generally waited in line merely because each privately came to the 
independent conclusion that it is fair or polite, then the observed pattern of waiting 
in line for service would not be a genuine social rule, but rather a sort of coincidental 
convergence of individual preferences or beliefs.

It is controversial whether all social rules meet these conditions, though our  
examples above certainly show that some do. We need not resolve this question here. 
Instead we can stipulate that the practice conditions are existence conditions for 
conventional social rules, and thus that the practice theory more modestly holds that 
conventional social rules are solutions to coordination problems, and that the obser-
vance of some such conventional social rules by legal officials makes law possible. 
This is basically the position Hart adopts in the postscript to The Concept of Law, and 
it is the version of the practice theory with which we shall here proceed.7

3. Objections to the Practice Theory

Conventional social rules are rules people have reason to observe merely because 
they expect others to observe them. Is the possibility of law grounded in the practice 
among legal officials of observing certain conventional social rules? Many positiv-
ists have argued against this view. Roughly speaking, we may order their main com-
plaints under three main headings.

The first objection is that the practice theory misdescribes the nature of the chal-
lenge involved in constituting a legal system. Positivists generally hold that law 
has its foundations in rules of recognition—that is, in shared practices among legal  
officials of recognizing certain things as constituting legal validity. According to the 
practice theory, rules of recognition are conventional social rules, and conventional 
social rules, as we have seen, must be understood as solutions to coordination prob-
lems. But, as Andrei Marmor (1998, 518) writes,

the fundamental rules of recognition of the legal system do not seem to be closely tied to the 
solution of coordination problems. The political choices they embody are far more complex 
and manifold [...]. Consider, for instance, the basic idea of Federalism in the United States. [...] 
Federalism, and the rules of recognition it instantiates, is a delicate and subtle compromise 
between conflicting claims to authority, and not a solution to a coordination problem.

In other words, setting up a basic constitutional scheme is not like laying rail lines, 
where it is simply a matter of getting everyone on the same page. Among other 
things, establishing a legal system involves settling on a distribution of the public 
authority to create law, and this is fundamentally a political challenge, not merely 

7 See Hart 1994, 255–9. This, at any rate, is the received view. For the purposes of this paper we 
need not consider Dickson’s (2007, 382–6) claim that Hart never fully embraced a coordination 
convention model of the rule of recognition.
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a problem of coordination. The constitutional scheme embodied in the rules of rec-
ognition of a legal system is the outcome of a specific political debate in which the 
parties held distinct principled positions. The challenge is to balance competing val-
ues and interests in a manner that everyone can accept, not to coordinate on one 
possibility among others just as good.

So much for the first objection. The second is that the practice theory arbitrarily 
restricts the sorts of reasons legal officials might have for following rules of recogni-
tion. Conventional social rules are rules people have reason to observe specifically 
because they expect others to observe them, but surely this is not the only or even 
the main reason many legal officials follow the rules of recognition constituting 
their legal system. Scott Shapiro offers alienated judges and fundamentalist judges 
as examples. Alienated judges “accept their appointment to the bench simply in 
order to collect their paychecks.” They follow the rule of recognition because “only 
in that way will they be compensated,” but they “have absolutely no interest in 
whether others follow the rule of recognition as well.” Fundamentalist judges, in 
contrast, regard the rule of recognition as sacred, and believe they have “a moral 
obligation to heed it” regardless of what everyone else does (Shapiro 2011, 108–9). 
Presumably it is possible to imagine a legal system constituted almost entirely of 
alienated officials, as it is one constituted almost entirely of fundamentalist officials: 
In either case, legal officials do not generally follow the rules of recognition consti-
tuting their legal systems because they expect others follow them. But since the prac-
tice theory claims that the possibility of law depends on conventional social rules, it 
cannot explain legal systems of either sort. Therefore, it must be false.8

This brings us to the third objection, namely, that neither the practice theory 
nor any analogous substitute is necessary to explain the possibility of law in the 
first place. Recall that, on the positivist view, law has its foundations in the shared 
practices among legal officials of recognizing certain things as constituting legal 
validity. But explaining the possibility of law with reference to those practices on 
the one hand, and explaining the reasons legal officials may or may not have for 
engaging in those practices on the other, are two different issues. As Julie Dickson 
(2007, 402) writes:

We need theories concerning [...] whether and under what conditions judges ought to accept 
as binding and follow the rule of recognition of their legal system. The existence of a practice 
in common amongst judges of recognizing certain things as valid does not answer such ques-
tions; rather, assuming that there are reasons for a judge to follow a given recognition rule, 
that practice merely identifies what it is that he should follow, and is necessary in order for 
the recognition rule, and the legal system in which it plays a vital role, to come into and be 
sustained in existence.

In other words, once we have observed that legal officials do in fact observe given 
rules of recognition, we have done all we need to do in order to explain the existence 
of a legal system. It is perhaps an interesting and important question why legal offi-
cials follow those particular rules, as it is whether or not they should, but such issues 
are distinct from the task of establishing the possibility of law. The practice theory, 
which holds that legal officials follow recognition rules specifically because doing 

8 Similar arguments appear in Coleman 2001, 94–5, and Marmor 1998, 517.
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so is a conventional social practice, is thus from the point of view of the latter project 
unnecessary.

These, then, are the main complaints legal positivists have raised against the 
practice theory. Since the primary aim of this paper is to make the practice the-
ory more plausible to legal positivists, these are also the complaints that will be 
answered in what follows. As noted in the introduction, however, there are other 
well-known objections to the practice theory. In particular, it might be worth briefly 
mentioning two further challenges, both originally raised by Ronald Dworkin, com-
monly leveled against the practice theory.

The first is the claim that the practice theory cannot adequately describe the 
felt experience of disagreement over social rules (see Dworkin 1977, 54–7, and 1986,  
121–4, 130–5). According to the practice theory, conventional social rules are consti-
tuted by a particular sort of convergent behavior: Where this convergent behavior 
exists, we have a social rule, and where it does not, we don’t. But two people can 
believe they are following the same rule when in fact they are not. For example, sup-
pose Andrea is following the rule “always wait in line for service,” while Bob is fol-
lowing the rule “wait in line for service except when in a great hurry.” Until the case 
arises where someone is in a great hurry, neither will have any reason to suspect dis-
agreement. What, then, is the rule they share? On the practice theory, it would seem, 
we have to say there is a limited social rule governing only those cases where no one 
is in a great hurry, and elsewhere there is simply a gap, ungoverned by any rule. The 
problem is not the existence of gaps, which every positivist concedes. The problem 
is that when disagreement emerges, we don’t usually experience that disagreement 
as a mere gap to be filled: Rather, we experience it as a disagreement about what the 
rule itself requires. On the practice theory, apparently, this is a mistake. Rules cannot 
require anything in situations they do not yet govern. The challenge for the practice 
theory, then, is not to explain how disagreement is possible, which is easy enough, 
but to explain our felt experience of that disagreement.

The second claim is that the practice theory cannot adequately describe the  
experience of legal authority (see Dworkin 1977, 50–4, and 1986, 135–9). Consider 
a judge who is asked why she applies rules issued by the national legislature. She 
might reply, “Because it is my legal obligation as a judge in this community to apply 
the rules issued by the national legislature.” Or she might reply, “Because around 
here judges usually apply the rules issued by the national legislature, and I can do 
no better for my own part deviating from that convention.” On the practice theory, 
apparently, the two statements should be regarded as equivalent. But this does not 
ring true. When judges say they have an obligation to apply the law, they do not usu-
ally mean only to say that doing so is the general practice. Rather, they mean and (in 
many cases, presumably) sincerely feel that they are bound to do so by the authority 
of law.

Legal positivists have worried a great deal about the second of these two chal-
lenges; some indeed regard it as a further reason to reject the practice theory (e.g., 
Green 1999, 43–52, and Raz 1999, 56–8). In my view, however, Hart (1994, 257) was 
right to find the objection “tantalizingly obscure.” Scott Hershovitz (2015) argues 
persuasively that there is no special domain of legal obligation to explain, indepen-
dent of ordinary moral and ethical obligation generally, and, if correct, the problem 
of legal authority is really no problem at all. The conclusion to this paper will briefly 
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consider how we might think about the relationship between law and moral obliga-
tion from this point of view.

Arguably, legal positivists have been less moved by the problem of disagreement, 
which ironically may be more serious. It is a challenge that in my view can ulti-
mately be met, but not without addressing some deep issues in social philosophy, 
and thus it is postponed for another occasion.

4. Group Agency and Legal Systems

According to the practice theory, the fact that legal officials observe certain con-
ventional social rules makes law possible. So far we have explained this view and 
reviewed the standard objections that have been raised against it. The aim of this 
section will be to show that the challenge of constituting a legal system is in effect 
the challenge of constituting a group agent.

4.1. Group Agents

What is a group agent? It is easy enough to understand what an agent is, for on the 
standard view, agency is simply the capacity to perform intentional action.9 That is 
to say, something counts as an agent insofar as it can form intentional states, and 
then perform actions suitably answering to those intentional states in the relevant 
contexts. Thus, for example, a person might purchase a movie ticket when she  
arrives at the ticket booth because she wants to see a movie: Her desire to see the 
movie is an intentional state, and her purchasing a ticket is an action appropriate in 
that context given her desire. Having the capacity to perform intentional action, so 
described, means being able to do so with some degree of reliability in an open-
ended range of circumstances, at least under favorable conditions. For present pur-
poses this conception of agency is merely stipulated, of course, but it should not be 
unduly controversial.

Groups can be agents so defined, but only under specific conditions.10 Suppose 
several friends all want to see a particular movie one night: Accordingly, each  
arrives at the movie theater around the same time, and together they purchase tick-
ets. Do the friends count as a group agent? No, or at any rate not on that basis alone. 
It is true that they share an intentional state—a desire to see the movie together—
and it is also true that they perform actions—purchasing tickets—suitably answer-
ing in the context to that joint intentional state. But their doing something together 
intentionally “does not imply that they constitute a group agent,” argue List and 
Pettit. Why not? Perhaps the following night some of the friends want to go to dinner 
and others to a baseball game, and each acts accordingly, and so on every night after 
that. The friends “may perform only one action together,” and

even if they perform several actions, they may do so without forming and enacting a single 
system of belief and desire. Thus there may be no basis for predicting what they will do in the 
future or for speculating about what they would do under various counterfactual possibilities. 
(List and Pettit 2011, 34; italics added; cf. Pettit and Schweikard 2006).

9 “A man is the agent of an act if what he does can be described under an aspect that makes it 
intentional,” says Davidson (1980, 46).
10 For a more detailed discussion, see List and Pettit 2011, esp. chap. 1.
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Genuine agency requires having the capacity to reliability perform intentional ac-
tion across an open-ended range of circumstances, and thus to form a single system 
of belief and desire. The friends may appear to be a group agent whenever they 
happen to do something together, but the appearance is illusory. It is something like 
the illusion created when a cloud formation drifts into the shape of a bunny, only to 
drift out again shortly thereafter.

To constitute a genuine group agent, the friends must organize their mutual  
affairs in a more rigorous manner.11 Suppose, for example, they all commit to spend 
future evenings together whenever a majority endorses a particular activity. Further 
suppose that the desire of each for the company of the others is sufficiently strong to 
motivate each to join the group even when they happen to prefer some other activity, 
other things being equal. We may now plausibly say the friends constitute a group 
agent: They can reliably form collective intentional states and follow through on 
those intentional states in their various actions over an open-ended range of circum-
stances. Notice it is the internal constitution of the group, so to speak, that distin-
guishes genuine group agents from mere instances of joint intentional action. 
Specifically, the group must have some sort of mechanism or procedure for reliably 
generating collective intentional states on the one hand; and also, each member of 
the group must be sufficiently motivated to reliably perform the various actions  
answering to those intentional states on the other hand. The presence or absence of 
these organizational features in the relationships among a given set of individuals 
determines whether or not a genuine group agent exists.

It is important not to read more into these requirements than necessary, however. 
Group agency does not require, for example, that members of the group relinquish 
their individuality in any strong sense. As Pettit writes:

That the members of a group agent each act on [...] a shared intention does not mean that they 
act with equal knowledge or relish or influence, of course. Some may only be aware of the 
general enterprise and of the particular role required of them; others may also have a sense 
of the group’s detailed strategies. Some may go along with the enterprise for want of a better 
alternative, others, out of a keen desire for the goals it can accomplish. And some may play 
small parts, others, very large ones [...]. (Pettit 2007, 179; cf. List and Pettit 2011, 34–5)

Here it is perhaps useful to pair our very simple example with the more complex 
one of a business corporation. Corporations are generally able to secure collective 
intentionality and motivation among their employees through hierarchical organi-
zation combined with the prospect of promotion or termination. The ability of a 
corporation to operate as a group agent does not hinge on its employees identifying 
themselves with the corporation or even agreeing with its aims in any strong sense, 
though perhaps it might operate more effectively to the extent that they do.

11 Here we follow List and Pettit 2011 in advancing beyond the extensive literature on joint 
intentionality, which analyzes what it means to perform some action or other as a group, but 
does not provide an account of the conditions under which groups will have the capacity to do 
so on an ongoing and reliable basis, thus forming a single system of belief and desire. Signal 
contributions to the literature on joint intentionality include Bacharach 2006, Bratman 1999, 
Gilbert 2001, and Toumela 2007.
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4.2. Legal Systems and Group Agency

Turning now to law, recall our provisional definition of a legal system as a set of 
human institutions able to reliably create and apply legal norms.

Our first observation is that the project of creating and applying legal norms will 
inevitably be a collective enterprise. Strictly speaking, of course, this is not a logical 
inevitability. We might imagine a small community of individuals who all sincerely 
desire to obey the law, and who all absolutely trust the judgment of a single one of 
their number: Perhaps under these conditions the latter individual might implement 
a legal system entirely on her own. No community with which we are familiar in 
human experience corresponds with this scenario, however. Most obviously this is 
because some people, and indeed most people at least some of the time, need to be 
forced to obey the law. Since, as Hobbes says, even the weakest person has strength 
enough to kill the strongest, coercive enforcement will necessarily be a cooperative 
endeavor. Even apart from this consideration, however, the mere volume of legal 
work in communities of any real size will necessitate some degree of division of 
labor. Moses gave up on trying to judge the people of Israel alone, appointing judges 
as officers over thousands, well before the people had amply demonstrated their 
stubborn recalcitrance.

Let us refer to the persons in a given society who implement its legal system as 
legal officials. In some very basic legal systems this group might include everyone, 
insofar as the community as a whole is collectively responsible for rendering legal 
judgments and enforcing them against particular members. The large and complex 
societies with which we are familiar, however, invariably employ a considerable  
division of labor. Legal officials thus typically include judges, public prosecutors, 
the police, and so forth. It is legal officials as a group who create and apply legal 
norms. On this point, every legal positivist would certainly agree.

Consider first the creation of legal norms, which can take many forms. The most 
common examples no doubt are acts of legislation produced by national assemblies 
and, in common law countries, judicial rulings with precedential standing. More 
exotic examples abound, however, as when courts recognize the legal validity of 
custom on the basis of opinio necessitatis, or when government agencies produce reg-
ulatory code having the force of law. Abstracting from this great diversity in legal 
sources, how should we understand what happens when legal officials create a legal 
norm? Creating a legal norm is not equivalent to publishing a legislative act or judi-
cial ruling, for laws need not be published. Nor is it reducible to actual enforcement, 
for laws are valid before anyone has the opportunity to disobey them. In light of the 
preceding discussion, however, the answer should be obvious: For legal officials to 
create a legal norm is for them to form a collective intentional state—namely, the 
intentional state whose content is the legal validity of the norm in question.

Examples of the application of legal norms are even more diverse than examples 
of their creation. Familiar instances might be police arresting lawbreakers, juries 
deciding on guilt or innocence, or judges resolving civil disputes. Again abstracting 
from this extraordinary diversity, however, it should be clear what it means for legal 
officials to apply a legal norm: Quite simply, it means performing the action that 
suitably answers in a given context to the intentional state whose content is the legal 
validity of the norm in question. Suppose the national assembly in some country has 
approved a law against theft, and in consequence that country’s legal officials form 
a collective intentional state to the effect that “don’t steal” is a legally valid norm. If a 
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police officer witnesses an attempted mugging while patrolling her beat, the action 
suitably answering to this intentional state might be arresting the culprit. When the 
culprit is later found guilty at trial, the action for the judge suitably answering to this 
intentional state might be assigning a punishment. And so forth.

But all this is just to say that for a community to have a legal system, the relevant 
set of legal officials must together constitute a group agent capable of engaging in a 
particular sort of intentional action—namely, the ongoing creation and application 
of legal norms. The possibility of law thus depends on group agency.12

Further, as we have emphasized, group agency is more than any mere instance of 
joint intentional action. When several friends all happen to want to see a particular 
movie, and go to the movie theater together to buy tickets, we do not on that basis 
alone count them as a group agent. We count them as such only when their mutual 
affairs are so ordered as to ensure that in an open-ended range of circumstances, 
first, their diverse intentions will for certain purposes be reliably aggregated into 
a collective group intention and, second, each group member will be sufficiently 
motivated to perform the various actions-in-contexts suitably answering to those 
group intentions.

So it is with law. There is no legal system merely because the actions and in-
tentions of several people happily converge on particular legal norms from time 
to time. Undoubtedly, legal officials sometimes disagree as to whether or not some 
particular norm is legally valid, and undoubtedly legal officials sometimes fail to 
perform actions suitably answering to the system of legally valid norms. But in any 
reasonably functional legal system such cases must be comparatively rare, recog-
nized as problems when they arise, and resolved in due course. This is only to say 
that the group of legal officials must have so organized their internal affairs as, 
first, to reliably aggregate their diverse and often discordant beliefs about what the 
law should be into a collective understanding of a coherent system of legally valid 
norms; and, second, to reliably motivate each legal official to perform the particular 
actions-in-contexts called for by those norms.

For convenience, these will be termed the aggregation and incentive-compatibility 
requirements respectively. No set of individuals whose internal affairs have not 
been organized so as to reliably meet these two requirements will constitute a genu-
ine group agent. The following subsections examine each in greater detail.

4.3. The Aggregation Requirement

Consider the aggregation requirement first. The aggregation of intentional states 
will not always be straightforward, as can easily be shown. Suppose, for example, 
our group of friends have desires as given in Figure 4 below.

Figure 4 1st choice 2nd choice 3rd choice

Andrea movie dinner ballgame
Bob ballgame movie dinner
Carla dinner ballgame movie

12 Kutz (2001) arrives at a similar conclusion, though he mistakenly believes that it tells against 
the practice theory.
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Here it should be clear that they will not be able decide what to do as a group by 
simple majority vote, since no matter which alternative is proposed, a majority pre-
fers something else. To reliably aggregate their individual desires into a coherent 
collective intentional state, the friends will need some rather more sophisticated pro-
cedure or mechanism. This is of course an example of the famous Condorcet voting 
paradox, which is itself only a special case of the general phenomenon that individ-
ual intentional states do not automatically aggregate into coherent collective inten-
tional states.13 Other examples could easily be supplied, but this one will be sufficient 
for present purposes.

Fortunately, there are many mechanisms by which groups might overcome 
these sorts of challenges, and thus succeed in reliably forming coherent collective 
intentional states across a range of issues. The simplest and perhaps most obvious 
solution is to designate a group leader. Suppose everyone agrees that Andrea is in 
charge: Then there will never be any problem in deciding what to do as a group, 
since they need only consult her wishes. Call this the method of authority. The method 
of authority has its place in nearly every legal system, and is evident, for example, in 
the judicial and political hierarchy. In sophisticated modern legal systems the vast 
majority of legal officials are required to conform their intentional states to those of 
higher-level officials. Thus whatever their personal feelings on the matter, the police 
must respect judicial rulings on legal validity, lower courts must respect the rulings 
of higher courts, and so forth. The method of authority might indeed be carried all 
the way through, so to speak, and culminate in a single absolute sovereign ruler. 
Since this would have obvious normative disadvantages, however, the method of 
authority is often supplemented with other mechanisms.

Consider a very different approach to aggregation. Suppose the friends all agree 
that their favorite book is George Eliot’s Middlemarch. Each evening, they find the 
page number in Middlemarch corresponding to the day of the year (1 through 365), 
the line number corresponding to the last digit of the calendar year (7 for 2017), and 
then begin reading. The first m, d, or b encountered dictates movies, dinner, or ball-
game respectively. Of course they could refer to any other text, or indeed any other 
independent signal source at all. For example, they could agree that they will go to 
a ballgame if the stock market rose by 5 percent or more that day, to the movies if it 
fell by 5 percent or more, and to dinner otherwise. Call this the method of reference. 
An example of the method of reference carried all the way through in a legal system 
would be a community in which legal officials agree to resolve every question of 
legal validity with reference to scripture. More modest partial examples would be 
legal systems in which certain basic legal norms are regarded as fixed: Perhaps the 
equal suffrage in the senate clause in Article 5 of the US Constitution is an example. 
Unlike the method of authority, the method of reference has the advantage of being 
relatively impartial, but it has the disadvantage of being insensitive to the expressed 
needs and opinions of the community. Is there an alternative that is both responsive 
and impartial?

Perhaps. Consider a third approach: Suppose the friends agree to adopt a pol-
icy of voting on the status quo last. This simple procedure imposes just enough 

13 There is a vast and often quite technical literature on aggregation problems, but for a rela-
tively untechnical discussion of the problem and its relation to group agency specifically, see 
List and Pettit (2011, 43–50).
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structure on voting process to ensure a determinate result. Supposing they had gone 
to the movies on the previous evening, for example, they would first vote between 
the ballgame and dinner. After the former option wins, they would then vote be-
tween the ballgame and the movies, in favor of the movies. Call this the method of 
procedure. Many different decision procedures can help overcome aggregation chal-
lenges, and legal systems are replete with examples. Constitutions often stipulate su-
permajority amendment rules, grant veto powers to executives, limit the jurisdiction 
of courts, and so forth. Procedural constraints like these function to structure the 
decision-making process so as to ensure that the disparate preferences and beliefs 
of individuals across a wide range of issues can reliably be aggregated into coher-
ent collective intentional states of the group (List and Pettit 2011, 51–8). The method 
of procedure can be both impartial and responsive, but unfortunately it is often  
unwieldy and complex. Thus it is usually paired with the other methods.

For present purposes, of course, the advantages and disadvantages of these vari-
ous methods have only limited relevance. To constitute a group agent it does not 
matter which method or mix of methods we adopt, provided we have adopted some 
method or other that actually works most of the time.14 This leads us to the second 
requirement for group agency.

4.4. The Incentive-Compatibility Requirement

Among the myriad of logically possible aggregation mechanisms, only some subset 
will be viable in practice. This is because, as we have seen, group agency requires 
not only that the group reliably generate collective intentional states, but also that 
each member of the group be sufficiently motivated to perform actions answering 
to those intentional states. The latter challenge can be illustrated with the help of 
Figure 5 below (adapted from List and Pettit 2005, 377–8): Here we imagine a three-
judge panel considering a simple tort case.

Figure 5 Harm done? Duty of care? Liability?

1st Judge yes yes yes
2nd Judge yes no no
3rd Judge no yes no
Majority yes yes no

The relevant issues are, first, whether there was a harm done by the defendant; 
second, whether the defendant had a duty of care; and third, whether the defendant 
is liable. The views of the three judges are shown, and immediately we can see that 
the mere sum of their independently coherent views generates an incoherent col-
lective result. This is simply another instance of the aggregation problem discussed 
above. As we have seen, to operate as a group agent, the judges must have adopted 
some sort of mechanism or procedure that can reliably generate coherent collective 
intentional states.

14 Here we set aside the interesting but complicated historical question of how particular 
groups happen to successfully coordinate on given mechanisms. There are so many possible 
paths to coordination one might doubt whether there is much of a general nature to say about 
it.
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Accordingly, suppose that the judges have adopted a procedure of voting se-
quentially on premises, and then accepting the entailed outcome regardless of their 
personal views. First the judges vote on whether there was a harm done by the de-
fendant, and find there was. Then the judges vote on whether the defendant had 
a duty of care, and again find affirmatively. Following their procedure, they must 
then as a group accept the conclusion that the defendant is liable. So far so good. The 
sequential premise procedure will do the job of aggregating their diverse views into 
coherent collective intentional states provided each judge plays by the rules. The diffi-
culty, however, is that precisely because separate individual intentional states do 
not automatically cohere into collective intentional states, aggregation mechanisms 
may produce a gap between group attitudes and the attitudes of group members. 
Whenever there is such a gap, individual group members may have reasons to act in 
ways at variance with the intentional state of the group. Consider the third judge in 
Figure 5: After seeing the result of the first vote, she will have a good reason to cast 
her ballot insincerely in the second, so as to secure what she believes is the correct 
disposition of the case.

Following List and Pettit (2011, 104), let us say that the organizational structure 
of a group agent is incentive-compatible when “it is resilient to individual strategic 
behavior.” Our illustration shows that the aggregation procedure proposed for the 
three-judge panel is not incentive-compatible. More generally we can say that no 
legal system is possible unless legal officials have adopted a mechanism for aggre-
gating their individual intentional states that is reasonably resilient to individual 
strategic behavior: Each legal official must be sufficiently motivated to perform ac-
tions suitably answering to the collective judgments of the system regarding legal 
validity. When there are more than occasional and temporary failures in motivation, 
the system will fail to apply whatever legal norms it creates.

How do actual legal systems secure incentive-compatibility? Once again, sophis-
ticated modern legal systems lean heavily on legal and political hierarchy to solve 
this problem. The police are rewarded by their superiors for doing their job, and 
punished for failing to do so; higher-level courts discipline lower-level courts by 
overturning their judgments; and so forth. Importantly, as these examples suggest, 
not only must the system be incentive-compatible, it must be common knowledge that 
it is incentive-compatible: Part of the motivation for each legal official to do her job 
is the expectation that other legal officials will do theirs.

Hierarchical organization provides legal systems with an important advantage 
over systems of informal norms which must rely on decentralized enforcement  
behavior. Recall the social rule “wait in line for service.” Incentive-compatibility  
requires not only that people have a good reason to wait in line conditional on the fact 
that others will criticize them if they don’t, but also that people have a good reason to 
issue criticism conditional on the fact that someone has in fact failed to wait in line.15 
Given how uncomfortable it is to criticize others in public, full incentive- compatibility 
may be difficult to secure. Hierarchical institutions have an easier job of it.

Nevertheless, there are limits. The hierarchical principle cannot be carried all 
the way through. This is because, as we have said, the natural equality of human 

15 In the language of game theory, “wait in line for service and criticize those who don’t” must 
be a subgame-perfect Nash equilibrium.
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beings entails that coercion is necessarily a cooperative endeavor. Consider the most 
absolute of dictatorships: It cannot be the case that the power of the dictator literally 
rests on his personal ability to coerce those around him. Rather, his power must 
rest on the fact that some small inner circle of henchmen have coordinated on the 
conventional social rule “obey the dictator’s commands.” Those henchmen working 
together then coerce the next level of officials down, those officials in turn the level 
after that, and so on down to the population at large (cf. Hart 1994, 117).

At their core, then, legal systems necessarily rest on conventional social rules 
having two properties: First, they must be able to reliably aggregate across an open-
ended range of issues the individual intentional states of at least some primary strata 
of legal officials; and second, they must be reliably incentive-compatible on their 
own terms (without relying on exogenous enforcement) with respect to at least that 
primary strata of legal officials.

But this is precisely to say that the possibility of law necessarily depends on the 
practice among legal officials of observing certain conventional social rules—that is, 
rules they have reasons to observe merely because they expect others to observe them. The 
practice theory is confirmed.

5. Objections to the Practice Theory Answered

Let us review. We have defined a legal system as a set of human institutions with the 
ability to reliably create and apply legal norms. It is the community of legal officials 
operating together as a group agent who make law, so understood, possible. In order 
to do so, they must overcome the aggregation and incentive-compatibility problems 
that face any potential group agent. In the case of law, rules of recognition are the 
solution. Using this conceptual framework, we can now respond to the objections 
raised against the practice theory.

One of those objections was that rules of recognition do not represent solutions 
to recurring coordination problems. Setting up a basic constitutional scheme is not 
an ongoing activity like laying rail lines, where it is simply a matter of convenience 
getting everyone on the same page: Rather, so it is argued, a constitutional scheme 
is the outcome of a specific political debate about the distribution of authority. But 
if we think about the possibility of law in relation to the problem of group agency, 
it should be clear that this objection misses the point. Legal systems exist because 
legal officials, operating as a group agent, can reliably create and apply legal norms. 
In order to do this, they do indeed face a recurring coordination problem—namely, 
the problem of determining which norms to count as legally valid. Each individ-
ual legal official will have her own personal views about which norms ought to be 
so counted and which not, but for a legal system to exist their diverse preferences 
and beliefs must somehow be reliably aggregated into a collective intentional state. 
Whatever their personal views of the matter, the aggregation problem presents itself 
in practice to legal officials precisely as an ongoing coordination problem. Rules 
of recognition—however initially established—represent the solution. When legal 
officials successfully coordinate around the rule “regard the commands of Rex as 
legally valid,” say, the aggregation problem has been solved. Legal officials will then 
create a coherent set of collective intentional states whose content is the legal validity 
of the norms Rex has commanded.
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Another, more serious objection was that the practice theory unjustifiably re-
stricts the reasons legal officials might have for following the rules of recognition 
of their various legal systems. Recall that according to the practice theory, it is the 
fact that legal officials observe certain conventional social rules that makes law pos-
sible. Conventional social rules are rules that people have reason to observe merely  
because the expect others to observe them. But surely, the objection runs, many legal 
officials follow rules of recognition for reasons unrelated to the fact that others fol-
low them. What about alienated officials who follow rules of recognition simply in 
order to receive a paycheck? Or fundamentalist legal officials who follow rules of 
recognition because they regard them as uniquely embodying a just social order?

Here again the objection falls away once we think about the possibility of law 
from the point of view of group agency. In addition to the aggregation problem, 
every group agent must also have solved the incentive-compatibility problem. Put 
another way, it is not enough that there exist rules of recognition such that, were 
legal officials to follow them, their diverse preferences and beliefs would in fact 
aggregate into a coherent set of collective intentional states. Nor is it enough that 
a group of legal officials happen to contingently follow them. More than this, each 
legal official must have a reasonable expectation that all the others in the group will 
follow them, and they in turn must know that each has this expectation. It is difficult 
to see how such shared mutual expectations could be maintained, especially when 
the community of legal officials is a large one, if particular officials could do better 
for themselves deviating from the rules followed by the others. But then it must be 
the case that a shared mutual expectation that everyone will follow the rules by itself 
provides a sufficient reason for each one of them to do so. This need not be their 
only reason, nor even the main reason in their particular case. But to maintain reli-
able shared mutual expectations, each must be assured that in the event that these 
various other reasons fell away, the fact of the convention would remain sufficiently 
robust on its own.

And finally, what about the objection that the practice theory is unnecessary? In 
establishing the possibility of law, is it enough to know that a community of legal 
officials does in fact follow its rules of recognition, without having to say anything 
about their reasons for doing so? When examined from the perspective of group 
agency, the best answer is no. Recall the friends who spend the evening together 
when they happen to want to do the same thing, and part ways when they hap-
pen to want to do different things. Mere instances of joint intentional action do not 
constitute a group agent: Rather, group agency requires mechanisms for ensuring 
coordination across an open-ended range of issues and contexts. So with the law: 
Imagine a community of legal officials who sometime happen to come to the same 
view about the legal validity of some norm. That does not make a legal system. 
Only when the community of legal officials can do this reliably in a wide range of 
circumstances, and ensure the internal coherence of the system of norms it creates, 
do we have a legal system. But to explain the possibility of that, we must explain how 
it is possible not merely that legal officials agree, but that they reliably agree on an 
open-ended range of issues, and reliably act on that agreement. Our explanation is 
otherwise incomplete. If we must have such an explanation, there can be no better 
one than that offered by the practice theory.
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6. Conclusion

This paper has argued that the challenge of constituting a legal system is best  
understood as the challenge of constituting a group agent, and when viewed from 
this point of view the practice theory is confirmed. The possibility of law does in-
deed ultimately depend on the existence of certain conventional social rules—rules 
where the general conformity of legal officials to those rules is not only a part of the 
reason for each individual legal official to follow those rules, but indeed a sufficient 
reason for them do to so.

We have answered the main objections positivists have levied against the prac-
tice theory, but left aside some others. In closing, it is perhaps worth briefly consid-
ering one of those other worries, namely, that the practice theory does not provide 
an adequate phenomenology of legal authority. But this objection is misguided if 
Hershovitz (2015) is correct that there is no independent domain of legal authority to 
explain. Considered descriptively, the social phenomenon of law has many different 
aspects, and a complete theory of the law (positivist or other) would presumably 
want to explain each, both separately and as a whole. It need not follow, however, 
that the same explanation must be offered for each aspect, or at least not provided 
the various explanations ultimately cohere. One interesting aspect of the law con-
cerns its existence conditions: What must be true for a legal system to exist? Another 
interesting aspect of the law concerns its authority: What accounts for the fact that 
we often experience law as imposing obligations? The practice theory, suitably inter-
preted, can explain the existence of law very well. Having established the possibility 
of law, however, we need not assume the practice theory must do more. And, as it 
happens, when it comes to explaining the authority of law, the practice theory may 
serve in no more than an auxiliary role.

Let us return to our judge who reports that she applies the law because she  
regards this as her obligation. When people say they have an obligation or duty to ϕ, 
they normally do not mean to say—or at any rate not only—that ϕ-ing is the general 
practice. Put another way, when pressed on the source of their obligation, people 
will normally refer not to the general practice of ϕ-ing, but rather to the reasons that 
in their view justify ϕ-ing. There are many reasons people might regard themselves 
as obligated to follow some rule. When it comes to legal obligation specifically, a 
number of plausible theories have been suggested. Among legal theorists and phi-
losophers, one popular view is Raz’s service account: We have good reasons to  
regard ourselves as obligated to follow the law, he argues, when in doing so we ex-
pect to better discharge our obligations as a whole than we would if we attempted to 
do so without its guidance (Raz 1979, chaps. 1–2, and 1986, chaps. 2–4). Many other 
theories have been proposed, however. Apart from traditional contractualist and 
utilitarian accounts, two other approaches have recently been much discussed: First, 
according to so-called fairness theories, we might have reasons to obey the law inso-
far as we have voluntarily accepted the benefits of living under a system of law 
provides; second, according to various democratic theories, we might have reasons 
to obey the law insofar as we ought to respect the upshot of democratic legislative 
processes.16 It is beyond the scope of this paper to review the strengths and weak-

16 The fairness theory was proposed by Hart (1955, 185–6) and is developed by Rawls (1971, 
111–4, 342–50). Different versions of the democratic theory have been advocated by Waldron 
(1999, chaps. 5–6) and Estlund (2008, chaps. 7–8), among others.
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ness of these various theories. The main point is that when our judge reports that she 
has an obligation to apply the law, we should simply understand her as reporting 
that she has adopted the rule of recognition as a personal obligation, presumably on 
normative grounds such as the ones commonly discussed by legal and political phi-
losophers. This phenomenology of legal obligation is perfectly consistent with the 
practice theory.

Further, while not itself explaining the felt experience of legal obligation, the 
practice theory may have an important auxiliary role to play in that explanation. 
This is because some obligations arguably have the feature that they do not bind 
us except in the case where we have some assurance that others will observe them. 
Thomas Hobbes (1998, chap. 15, § 36, p. 105) apparently believed this was a general 
feature of obligation:

The laws of nature oblige in foro interno; that is to say, they bind in a desire they should take 
place: but in foro externo; that is, to the putting them in act, not always. For he that should be 
modest, and tractable, and perform all he promises, in such time, and place, where no man 
else should do so, should but make himself a prey to others, and procure his own certain ruin, 
contrary to the ground of all laws of nature, which tend to nature’s preservation.

In this respect he was certainly wrong: It is hardly plausible to say we would have no 
obligation not to murder defenseless children for sport in the event that we did not 
expect others to observe such a rule. Nevertheless, it does seem likely that at least 
some obligations have this feature. In particular, many legal obligations might. The 
duty of a judge to observe a given rule of recognition plausibly derives from a con-
junction of the fact that other judges can be expected to observe that rule, together 
with the best normative reasons for observing it, whatever those happen to be. If so, 
then the practice theory helps us understand how one necessary condition for the 
authority of law can be met, even if it does not supply sufficient conditions for that 
authority.

One important obstacle does remain to our fully embracing the practice theory, 
namely, the problem of disagreement. Since that is a difficult, though ultimately sur-
mountable, challenge, it has been here left aside. My hope in this paper has been to 
remove the other apparent obstacles, so as to clear the way for that final vindication 
in future work.
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