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Fracturing Families

American society places a high value on the family 
unit. Social welfare policy aims to keep the fam-
ily unit together, with the belief that this benefits 

families and the larger U.S. society. Families that remain 
together are socially and economically stronger, which 
places less stress on the U.S. social welfare system. With 
the passing of the Indian Child Welfare Act (ICWA) 
of 1978, the United States government recognized that 
American Indian and Alaska Native families needed to 
be protected. The passing of (the) ICWA was an impor-
tant step in protecting the American Indian and Alaska 
Native family, but there is still work to be done. 
 The Indian Child Welfare Act has set a definition as 
to who is covered under the law, which is clearly writ-
ten within the law. A problem is that courts have cre-
ated a judicial exception by defining what constitutes 
an “existing Indian family” to decide if ICWA applies 
to a child who is covered under the law. Judges decide 
if parents and children are “Indian” enough, based on 
various factors such as, location of residence (reservation 
or not) or how connected the judge thinks they are to 
their American Indian or Alaska Native culture. This, 
the “existing Indian family,” exception has led to the 
destruction of many American Indian and Alaska Native 
families. Since the additional qualification of an “exist-
ing Indian family” is being used to determine if ICWA 
applies, it is of utmost importance for lawmakers to take 
action to no longer allow this judicial exception to be 
applied. An amendment to ICWA is needed now. Too 
many children have been taken away from loving parents 
because courts have decided that American Indian and 
Alaska Native families do not fit into the judges’ defini-
tion of an American Indian or Alaska Native family.

Contextualizing the Problem
Since the passing of this act in 1978, the number of 
American Indian and Alaska Native children being 
taken from their homes unlawfully has decreased, but a 

problem still exists. In 1982, the Kansas Supreme Court 
created the “existing Indian family” exception to ICWA, 
which places an additional criterion that is not in the law, 
to determine to whom ICWA applies.
 Since the creation of the “existing Indian family”, 
courts in other states (Nevada, California, Alabama, 
Indiana, Kentucky, Missouri, Tennessee, etc.) have ruled 
against American Indian and Alaska Native families 
based on this criterion. This blatant disregard for not 
following the Indian Child Welfare Act has detrimental 
effects of American Indian and Alaska Native families 
and communities.
 The United States government recognized, in the 
passing of the Indian Child Welfare Act of 1978, that 
American Indian children are the greatest resource to 
tribes. By disregarding who is covered by the policy, 
tribes and families are experiencing another loss of a gen-
eration of children whom ICWA was meant to protect. 
Tribes maintain their culture by passing it down through 
their children. When children are adopted out of their 
tribe, they lose their cultural connections and identity. 
Studies have shown that there are many detrimental 
effects of being adopted outside their culture. It is in 
the best interest of American Indian and Alaska Native 
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the United States has enacted toward American Indian 
and Alaska Native children and families.

Policy Recommendation
It is recommended that the Indian Child Welfare Act 
of 1978 be amended in Section 1903,(a)(b), to add (c), 
which would read as follows: “an “Indian Child” who 
meets the definitions determined under (a) and (b) is an 
Indian Child for purposes of the Indian Child Welfare 
Act, regardless of the existence of an Indian family.” This 
would no longer allow courts to use the “existing Indian 
family” doctrine as a way to continue to violate the law. 
This policy recommendation is needed, but there may 
be opposition. Opponents of the Indian Child Welfare 
Act believe that the law is unconstitutional because they 
believe it is a “race-based law.” However, opponents 
must understand that being American Indian or Alaska 
Native is not only a racial identity, but a political status 
as well. The United States government has entered into a 
nation-to-nation relationship with tribes and, by exten-
sion, their tribal members, to protect and preserve tribes 
and resources. The devastating history of American 
Indian and Alaska Native adoption, from 1959 to 1967, 
removed 35% of American Indian and Alaska Natives 
most valuable resource, children, from their families. 
The destruction of the lives of many family members 
and tribal communities was so great that this protection 
was deemed necessary by the United States government. 
Therefore, federally-recognized tribes have the right to 
protect their tribal citizens and prevent the devastating 

children, their families and their tribes to 
keep them together. Families are being frac-
tured, with children being taken away and 
placed in out-of-family, community and 
tribal adoptive homes. It is important that 
the government take all necessary steps to 
prevent children being taken away from their 
loving families. 

Critique of Policy Option
American Indian and Alaska Native chil-
dren, who meet the definition of “Indian 
Child” in the Indian Child Welfare Act, 
are supposed to be covered under this law. 
Despite this clear definition of who is cov-
ered under the act, courts have applied the 
“existing Indian family” exception in many 
cases. As a result, the Indian Child Welfare 
Act is failing to protect the interests of 
American Indian children, families and 
tribes. This appears to be about allocations and attribut-
ed need. It is imperative that congress amend who is cov-
ered under this law, so that the “existing Indian family” 
doctrine may no longer be applied to destroy American 
Indian and Alaska Native families. 
 If we look at recent court cases, where the Indian 
Child Welfare Act is being applied to children who are 
being adopted by non-Indian families, we can see that 
the failure to follow ICWA is based on the courts deci-
sion of the “Indianness” of the child and the biological 
parents. For no other race, does a judge base his or her 
decision on whether a child stays with their loving bio-
logical parents, on how culturally involved they are or 
their blood quantum. 
 In 2013, the heartbreaking case of Adoptive Couple v 
Baby Girl demonstrated that the courts decision to deter-
mine what is considered an Indian family is detrimen-
tal to American Indian and Alaska Native children and 
families. Dusten Brown, father of Baby Veronica, a mili-
tary man who served this country to protect the rights of 
all Americans, experienced one of the greatest injustices 
and violations of rights toward him and his daughter. 
His family became one of the many American Indian 
families destroyed because of a violation of the Indian 
Child Welfare Act of 1978. The United States Supreme 
Court ruled against Dusten Brown, the biological father, 
in his attempt to maintain custody of his daughter. The 
Supreme Court questioned the “Indianness” of Dusten 
Brown and his daughter, citing her “low” blood quantum 
and questioning Dusten’s title as father. It is time to take 
action and amend the act to strengthen the protection 

Left: Dusten Brown, father of 
Baby Veronica

Continued on page 13
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 Both avenues of worship, allowing me to become more 
in balance with divine nature, after confession and forgive-
ness, is why I am now comfortable competing with the 
international student body of NYU. For me to achieve 
in higher education and lead a healthy life, I know that I 
must love who I am – physically, mentally, spiritually and 
emotionally – and love where I come from. 
 Up to this point, my life is better and I credit my 
Navajo identity for providing this opportunity to study at 
NYU and live in “New York, the concrete jungle where 
dreams are made.” ✦

(Bitsoi, 30, will graduate, with his Master of Public Health in 
Health Management and Policy, from NYU in May 2017. In 
addition to being an award-winning newspaper reporter for 
the Navajo Times and freelance writer, he is an alumnus of 
the Gates Millennium Scholarship and current recipient of the 
American Indian Graduate Center’s BIE Loan For Service. )

which the Creator brought me in this world. Ashamed of 
my ‘Navajo-ness’. 
 This sadistic mindset changed, when I became aware 
that I was barely holding on to life by a thread. I real-
ized that my life would not improve and that I would 
continue this downward path of instability until I took 
charge and initiative. In Navajo culture, this teaching is 
called “Táá hwo ají t’éego,” a phrase meaning, “If it’s to 
be, it’s up to me.” 
 Fast forward to my late 20s. I deployed this prin-
ciple and began healing from the childhood traumas 
of bullying and domestic violence. After all, the heal-
ing of Navajo ceremonies and my renewed interest 
in Native American Church were, and are, strengths 
that helped me secure the Gates Millennium 
Scholarship, which allowed me to attend Gonzaga 
University as an undergraduate. 

Up to this point, my life is better and I credit my Navajo identity for providing 
this opportunity to study at NYU and live in “New York, the concrete jungle 
where dreams are made.”
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Fracturing Families

loss of another generation of children, by way of unlaw-
ful removal of children from loving families. 

Concluding Remarks
ICWA states, “There is no resource more vital to the con-
tinued existence and integrity of Indian tribes than their 
children.” The family unit is one of the most important 
foundations on which American society is built. The 
continuing fracturing of American Indian and Alaska 
Native families is detrimental to children, families, tribes 
and society. It is important that the United States govern-
ment continue to take action to protect the most precious 
resource of tribes, their children. Amending the Indian 
Child Welfare Act will strengthen the efforts the govern-
ment has already made to protect American Indian and 
Alaska Native Children. Tribal nations most precious 
resource is their children. They are the future carriers of 
tradition but, more importantly, they maintain the tradi-
tion of family. ✦
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